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1. Introduction


It tends to take more than one person to perpetrate crimes against humanity.  One would think, therefore, that a statute defining the general principles of international criminal law would take particular care in setting out the law of complicity.  That’s not so, however.  The Rome Statute’s provision on complicity (art. 25(3)) is as unclear as it is important.  

One is therefore tempted to descend from the heights of international criminal law into the nitty-gritty of domestic criminal law, in the hope of piecing together a sensible treatment of the problem of complicity.  This search, however, for a model of national complicity law faces two difficulties that must be addressed up front.  

Initially, it’s not clear just which national approaches to complicity warrant closer examination.  Here it might help to fall back on the familiar distinction between civil law and common law systems.  We will focus on two domestic criminal law systems that may be taken as representatives of the civil law and common law world, respectively: German and American criminal law.  

The distinction between civil law and common law approaches can serve as no more than a rough analytic guidepost.  Austrian law, for instance, is generally classified as a civil law system but deals with complicity in a quite uncivil—even common—way.  In fact, modern Austrian complicity doctrine consciously distances itself from German complicity doctrine.
  

Even comparing German and American law on complicity isn’t as straightforward a task as it might appear at first.  Distilling American criminal law’s approach to complicity already requires a preliminary exercise in domestic comparative criminal law.  What is commonly referred to as “American criminal law” encompasses the criminal law of fifty states and federal criminal law, not to mention the District of Columbia, as well as the American Law Institute’s influential Model Penal Code of 1962.
  

Our focus will be on American criminal law, not on Anglo-American law, which is often used synonymously with common law.  The “Anglo-American” approach to complicity—or any other issue, for that matter—thus isn’t any easier, or more worthwhile, to assemble than is the “common law” approach.  Capturing the American law on complicity will prove tricky enough, without taking account of English (or perhaps British?) law as well.

Moreover, and perhaps more significant, no domestic criminal law system can be said to have worked out an entirely satisfactory doctrine of complicity.  German complicity doctrine often threatens to get bogged down in a web of differentiation, while at bottom resting the most significant distinction of them all (that between perpetrator and accomplice) on a nebulous concept found nowhere in the criminal code (Tatherrschaft).
  Modern American criminal law suffers from the opposite problem.  The Model Penal Code approach to complicity lacks differentiation, having radically streamlined the common law’s traditional complicity doctrine, which rivaled the German law of complicity in the number of distinctions, if not in systematic ambition.

Rather than choosing one domestic “model” over another, international criminal law ought to strike a better balance between differentiation and simplification.  When all is said and done, and the forest is seen for the trees, the similarities between the two domestic systems outweigh the differences.  Both systems reject “guilt by association,” or by “mere presence.”  Both distinguish between perpetrators and accomplices, even if that distinction is less significant in the American system than in the German one.  Most important, both systems are committed to complying with the general principle that criminal liability requires that each defendant—perpetrator and accomplice alike—satisfy each element of the offense as statutorily defined.  
2. The Common Core of Complicity 

Here is the common core of accomplice liability in German and American criminal law:  Complicity doctrine is simply one way of satisfying the conduct element of the offense, without affecting the question of whether the accomplice also satisfies any other elements of the offense (most notably, the result element).  The perpetrator satisfies the conduct element directly.  The accomplice satisfies it indirectly, through the perpetrator’s act.  The accomplice’s liability is derivative only in this, limited, sense.  In the end, the accomplice’s liability must stand on its own, rather than deriving entirely from the principal’s.  The principal’s act is imputed to the accomplice as his own.
3. German Scheme


Zooming in from this overview, it’s easy to see that the details differ.  Let’s begin with the categories of perpetrators and accomplices.  The German criminal code recognizes five of them, three types of perpetrator (covered in one section) and two types of accomplice (covered in two others):
(1) (direct) perpetrator ([unmittelbarer] Täter)—personally engages in the proscribed conduct,

(2) indirect perpetrator (mittelbarer Täter)—uses another as an unwitting or unwilling tool to engage in the proscribed conduct,

(3) co-perpetrator (Mittäter)—personally engages in the proscribed conduct jointly with another,

(4) solicitor (Anstifter)—incites another to engage in the proscribed conduct,

(5) facilitator (Gehilfe)—aids another in engaging in the proscribed conduct.


Facilitators after the fact, i.e., after the offense has been committed, are treated in a separate chapter in the special part of the criminal code, dealing with obstruction of justice.
  The offenses in this chapter include not only facilitation after the fact
 and receiving stolen property,
 but also obstruction of punishment
 and—most notably—money laundering.
  


The offense of obstruction of punishment is broadly defined to include preventing the imposition or infliction of a penal sanction for an unlawful criminal act and applies to official and private actors alike, with the former facing a stiffer punishment.  In the case of criminal justice officials, including police officers, prosecutors, and judges, this provision puts teeth—at least on paper—into the principle of compulsory prosecution (Legalitätsprinzip), which requires the prosecution of all provable criminal acts.


Unlike obstruction of punishment, the offense of money laundering of course is familiar to common law systems.  We’ll return to money laundering a little later on.

4. Common Law Scheme


Compare the German scheme with the traditional common law scheme, which distinguished between principals in the first degree, principals in the second degree, and accessories before the fact.
  It went without saying that principals in the first degree included those who use another person to commit the offense.  Accessories before the fact came in two varieties—solicitors and facilitators.  The complete common law scheme thus looks like this, with, once again, three modes of perpetration and two of complicity:

(A) principal in the first degree: (direct) perpetrator—personally engages in the proscribed conduct,
(B) principal in the first degree: (indirect) perpetrator—uses another as an unwitting or unwilling tool to engage in the proscribed conduct,
(C) principal in the second degree—aids another in engaging in the proscribed conduct in his presence,
(D) accessory before the fact: solicitor—incites another to engage in the proscribed conduct,

(E) accessory before the fact: facilitator—aids another in engaging in the proscribed conduct not in his presence.


As in the German system, facilitation after the fact eventually was treated as a separate offense.  The “accessory after the fact” disappeared along with the “accessory at the fact,” who as early as the fourteenth century became the principal in the second degree.
  

In the common law as in German law, ex post facilitators would face liability for obstructing justice or receiving stolen property, or some local variant, such as misprision of felony in U.S. federal criminal law.
  
5. German and Common Law Scheme Compared


At first glance, the similarities between the German and the common law schemes of complicity are obvious.  The categories match up nicely, with the possible exception of the borderline categories of co-perpetrator and principal in the second degree, respectively.

While the conceptual taxonomy is remarkably similar, the distinctions are drawn along different lines and carry different implications.  
A. Presence and Tatherrschaft


The central differentiating concept in the common law of accessorial liability is presence; in German complicity law it is Tatherrschaft, or act dominion.
  

Under the common law scheme, principals are present at the commission of the offense; accessories aren’t.  Since both a principal in the second degree and an accessory aided or abetted the commission of the offense, they differed only in that the former was deemed to be present, and the latter was not.  Presence was not limited to “actual” or “physical” presence, but included “constructive” presence as well.  A familiar example of constructive presence, or presence “in legal contemplation,” was the 1878 Nevada case of State v. Hamilton.
  In that case, someone who lit a signal fire some 30 or 40 miles away was held to have been present at the commission of a stage coach robbery in Nevada, and therefore qualified as a second-degree principal.  As a much-cited Alabama case explained in 1894, “[a]t whatever distance he may be, he is present in legal contemplation if he is at the time performing any act in furtherance of the crime, or is in a position to give information to the principal which would be helpful to the end in view, or to prevent others from doing any act, by way of warning the intended victim or otherwise, which would be but an obstacle in the way of the consummation of the crime, or render its accomplishment more difficult.”
    

Classification as a principal or as accessory made no difference in punishment; all parties to the crime were guilty of the same felony.  (The accessory after the fact was although punishable as a felon, but for another, separate, felony.)  Note here that the common law limited accessorial liability to felony cases.  In misdemeanor and treason cases, there were only principals; the latter were too trivial to require careful differentiation among parties to crime and the former too serious to warrant it.  As a result, a person’s classification as an accomplice would depend partly on the classification of the substantive offense as treason, felony, or misdemeanor.   


The line between principal and accessory, however, did make a difference in the realm of procedure.  Assuming the offense in question was a felony—so that the distinction between principals and accomplices was possible—the common law encountered various procedural problems.  For instance, jurisdictional conflicts might arise if the principal committed the offense in one state, but the putative accomplice committed his acts of solicitation or facilitation in another state, which was possible since, after all, accessories differed from principal precisely in not being present at the commission of the offense.  The principle of territorial jurisdiction, which remains the dominant theory of criminal jurisdiction in the common law world, was thought to require that the accomplice be tried separately from the principal, with the principal being tried in the first state, and the accomplice in the second.


Moreover, a defendant charged as a principal could not be convicted under an accomplice theory, and vice versa.  If the trial produced evidence that the defendant was not a principal, after all, but an accomplice, or vice versa, or if the trial could not settle the classification one way or the other, he would be acquitted.


Most important, an accomplice could not be convicted unless and until the principal had been convicted.  A putative accomplice thus would escape trial and punishment if the principal was never found, was never prosecuted, was acquitted, was convicted but had his conviction overturned or was pardoned.

Theoretical justifications for these procedural norms are hard to come by.  If they are justified at all, they tend to be attributed to courts’ desire to limit the scope of capital punishment, the common penalty for all felonies.  By the late eighteenth century, English criminal law, dubbed the Bloody Code, recognized over two hundred felonies ranging from treason and murder to the concealment of effects by bankrupts and the malicious maiming of cattle.

The German theory of Tatherrschaft—literally, dominion over the act—does not look to the concept of presence—actual or constructive—to differentiate between principal and accomplice.  Instead it is generally described as a compromise between two competing theories that have fallen out of favor, among commentators if not necessarily among the courts.  

The objective theory of complicity had a simple solution to the problem of distinguishing between principal and accomplice:  Principal was whoever satisfies each element of the offense by his own conduct.  Accomplice was anyone who, though not personally engaging in conduct that satisfies the conduct element of the offense, is nonetheless held liable for the offense by having the principal’s conduct imputed to him.  

The subjective theory of complicity, by contrast, took a broader view of who counts as a principal.  A defendant could qualify as principal even if he did not personally engage in the proscribed conduct, as long as he had the requisite animus auctoris.  Accomplices, by contrast, had merely an animus socii.

The objective theory was found wanting because it was thought not to permit differentiating principal from accomplice in cases of pure result offenses (such as ordinary homicide), which are defined solely in terms of bringing about a certain result (such as the death of another person), without limiting criminal liability to any particular type of conduct that brings about that result (such as strangling or stabbing).  

The subjective theory was found to be too broad to place meaningful constraints on the discretion of the fact finder in classifying a defendant as principal or accomplice.  It is indeed not particularly helpful to postulate that a defendant is a principal if he has a principal’s intent (i.e., an animus auctoris) unless he has an accomplice’s intent (i.e., an animus socii), in which case he would be classified as an accomplice.


The theory of Tatherrschaft was thought to be an improvement over both predecessors, representing progress in the science of criminal law,
 because it was both more flexible than the objective theory and less flexible than the subjective one.  It permitted differentiation among principals and accomplices in cases involving pure result offenses.  More important, it replaced unguided speculation about intent with a meatier concept that could structure analysis and, at the same time, accurately reflect gradations in personal culpability among various parties in crime.

The aims of the theory of Tatherrschaft are thus laudable.  Whether it meets them is another question.  It is open to debate whether insisting that the principal’s behavior be regarded as an “objective-subjective unit of meaning” adds the requisite specificity to the inquiry into the nature of principalness.  It doesn’t help that the modern theory of Tatherrschaft is commonly associated with the highly influential so-called “final act theory” of German criminal law, which is steeped in early twentieth-century ontological speculations regarding actness and, more specifically, regards principalness and accompliceness as “ontological manifestations of final acting with the social world.”
  Definitions of Tatherrschaft are difficult to come by.  Rather than hazard a definition, a popular textbook explains that a defendant counts as a principal if the criminal offense appears as “the work of [his] event-directing will” (the subjective aspect of Tatherrschaft) and he “dominates the commission of the act in terms of the significance of his objective contribution” (the objective aspect).


The final act theory comes closest to providing a theoretical foundation for the significance of Tatherrschaft.  It makes sense that a theory of criminal law that builds the entire artifice of criminal doctrine on the essence of actness would have something to say about what it means to act, including what it means to act when another person is acting as defined in the definition of a criminal offense.  Its reference to ontological truths, however, has proved less persuasive over time, no matter how suggestive and promising it might have appeared in the 1930s.  For the past few decades, then, and certainly in standard doctrinal discussions and histories, the Tatherrschaft theory’s superiority has been explained exclusively in functional terms.  In fact, it has become most closely associated with a criminal law scholar, Claus Roxin, who is best known for his pragmatic approach to questions of criminal law doctrine, rather than for his commitment to one grand theory of criminal law or another.  Unlike the objective theory, the theory of Tatherrschaft finds no direct support in the statutory text.  It is perhaps best thought of that theory which combines the most desirable aspects of the objective and the subjective theory.  It is not too objective, nor too subjective.  It is not subjective, nor too objective.  It is a suitable compromise between the two.

B. Punishment of Principal and Accomplice

Apart from the line separating principal from accomplice—drawn by presence in one system, by act dominion in the other—the common law and German criminal law also differ in the significance of the line for purposes of punishment.  Under the common law, principal and accessory were both punished as felons.  By contrast, the German Criminal Code draws a sharp line between the punishment of principals and solicitors, on the one hand, and of facilitators, on the other.
  Facilitators receive a mandatory punishment discount vis-à-vis the principal; solicitors, by contrast, are to be punished “equal to the principal.”
 

Remarkably little effort is spent on justifying this differentiation, presumably because it is explicitly set out in the German Criminal Code.  (By contrast, the distinction between principal and accomplice in general has attracted considerable attention.)  The distinction between solicitation and facilitation also is not thought to raise particularly difficult problems of classification; presumably a person who both facilitates and solicits will be punished as a solicitor (though one might conceivably wonder whether he can more accurately be described as a “facilitator” or a “solicitor,” depending on his intended or actual contribution to the commission of the offense).  While it may well be the case that someone who solicits another to commit a crime is more culpable than someone who facilitates the commission of a crime, it’s not immediately obvious that this would be so in all cases, as a matter of law.  And even if one could draw this categorical distinction—perhaps based on the distinction that one is more causally responsible for the commission of the crime than the other—it remains open to question whether it warrants a mandatory punishment discount at the level prescribed by the German Criminal Code.

6. Completing the Comparison: Complicity in Modern American Criminal Law

 The Model Penal Code, and hence modern American criminal law, has replaced the traditional common law taxonomy with a more streamlined version, as it has done throughout the doctrine of criminal law.
  From the outside, the Model Penal Code scheme looks less like the German system than does the common law scheme; a look inside the doctrine, however, reveals closer substantive similarities between the Model Penal Code and the German system, if only because the Model Code presented the first comprehensive treatment of the question of accessorial liability in American law.  Until the Code, legislators, judges, and commentators were content to simply state and restate the historically developed scheme, without aiming for systematic coherence.

A. Model Penal Code Scheme

The Model Penal Code does not distinguish between different degrees of principals; it also abandons the concept of accessory altogether and along with it any remnants of the historical distinction between accessories before, at, and after the fact.  Instead, it speaks only in terms of principals and accomplices.  In fact, the term “principal” appears nowhere in the Model Code.  The term “perpetrator” or “actor” might be preferable, to further signal the Code’s break with common law tradition on the issue of complicity.  We’ll continue to use “principal” here; it is used in the ALI’s official commentaries on the Code and continues to be the term of choice in contemporary American discussions of the issue.  

A closer look at the Model Penal Code provision on complicity reveals subsidiary distinctions familiar from the German and common law schemes.  


(A) principal: (direct) perpetrator—personally engages in the proscribed conduct,
 

(B) principal: (indirect) perpetrator—uses another as an unwitting or unwilling tool to engage in the proscribed conduct,
 

(C) accomplice: solicitor—incites another to engage in the proscribed conduct,


(D) accomplice: facilitator—aids another in engaging in the proscribed conduct.





The basic structural distinction in the Model Penal Code scheme is not that between principal and accomplice, but between someone who commits an offense “by his own conduct” and someone whose criminal liability—if any—derives from “the conduct of another person for which he is legally accountable.”
  Within this scheme, the principal satisfies the objective conduct element of an offense through “his own conduct,” or through the conduct of an “innocent or irresponsible person” for whose conduct he is therefore legally accountable by “caus[ing]” him to commit it.  The accomplice satisfies the objective offense element of an offense through the principal’s conduct for which he is “legally accountable” by soliciting or facilitating it.  


The Model Penal Code scheme, in other words, most closely resembles the objective theory of complicity in German criminal law.
  It shows no interest in investigating a defendant’s animus auctoris or socii.  Without a need to balance objective and subjective components, the Model Penal Code drafters also did not seek a hybrid position, be it in the form of a theory of Tatherrschaft or not.

The Model Penal Code scheme instead replaced one objective theory of complicity with another.  They explicitly rejected the common law’s attempt to distinguish between principals and accessories in terms of their presence at the commission of the offense.  Put another way, the Model Penal Code reverted to the historical common law distinction between principals and accessories, which classified all solicitors and facilitators as accessories, regardless of whether they were present at the commission of the offense or not, and then distinguished among accessories in temporal, not spatial terms, before the fact, at the fact, and after the fact.  The concept of presence, it was felt, had become so pliable as to become useless.  

Presumably, one could have cured the vagueness and breadth of the concept of presence easily enough, by limiting it to actual presence.  The problem with the concept of presence, however, was thought to be its irrelevance as much as its flexibility.  Presence was at best a proxy and therefore could be eliminated in favor of a more direct, and honest, consideration of the ultimate question of criminal liability.  What mattered for purposes of ascribing liability was not whether someone other than the principal was near the commission of offense, but whether that person could be held “legally accountable” for the principal’s conduct, regardless of where he might have been time of the commission of the offense.  If he solicited or facilitated the offense with the requisite mode of culpability, then he is liable for it as an accomplice.  If not, then not.

B. Treatmentism and “Principled Pragmatism”

The Model Penal Code drafters’ approach to the question of complicity—and to traditional doctrinal distinctions in this field—reflects their view of criminal law in general.  As they saw it, the common law had become entangled in a web of underrationalized doctrinal rules that did more harm than good.  They obscured the substantive questions that drove the ascription of criminal liability and therefore failed to constrain—and to guide—the discretion of those charged with applying, interpreting an—depending on one’s view of the inevitability, and perhaps even the desirability, of judicial criminal lawmaking—defining and shaping them.  While they tried to fix what they could, the Model Penal Code drafters repeatedly simply discarded familiar but hopeless doctrinal rules.  The rejection of the common law scheme of principals and accessories in general, and of presence as the distinguishing characteristic among them in particular, is but one example of this attempt to make a fresh start.  Others include the law of causation (where the drafters abandoned the baroque doctrine of proximate cause) and, most important, the law of culpable mental states (where the drafters created a novel streamlined taxonomy of subjective offense elements in place of the convoluted scheme of mens rea, intent, scienter, malice, willfulness, etc.).


The drafters’ guiding principle was that each person’s criminal liability should reflect his individual culpability.  In their view, this principle could be used to inspect and to elucidate traditional doctrinal rules.  In many cases, common law rules could be adjusted to better reflect the underlying principle.  In others, the traditional rules had to be abandoned because they had developed in such a way that they made implementation of the principle impossible.  The law of complicity fell somewhere in the middle of this spectrum from usefulness to uselessness.  Its basic taxonomy was abandoned as unhelpful; many of the specifics were reshaped and retained, as we’ll see shortly.


No matter which strategy they deemed appropriate in particular cases—revision or reform—the Model Penal Code drafters were guided by a particular conception of individual culpability.  While it is possible to interpret the Model Penal Code in light of a different conception, it is impossible to understand it otherwise.  To simplify, the Model Penal Code drafters measured individual culpability in terms of dangerousness.  To punish a person according to his individual culpability did not mean to mete out punishment proportionate to desert.  Punishment was not an act of retribution, but of peno-correctional treatment.  According to the then-orthodox treatmentist view of criminal law espoused by the Model Penal Code drafters, the concept of punishment itself was a taboo, which should be avoided and replaced with treatment according to the individual peno-correctional of each offender.  

From the treatmentist perspective, the entirety of criminal law doctrine is devoted to identifying, diagnosing, and then treating persons who display abnormal dangerousness.  Naturally the law of complicity contributes to this project as well.  The accomplice is legally accountable for the principal’s conduct insofar as, and only insofar as, his solicitation or facilitation of that conduct indicates that abnormal dangerousness which requires intervention in the form of peno-correctional treatment.  Did the putative accomplice, through his soliciting or facilitating, reveal himself as the sort of person who requires penal intervention, for his own good as well as for the good of society at large?  
Inquiries into presence, or absence, don’t provide an answer to this, the central question of the law of complicity under the Model Penal Code.  Spatial proximity to the commission of the offense may be relevant insofar as it may indicate just how invested the putative accomplice was in the commission of the offense, how eager he was to see the principal consummate the offense (perhaps putting his solicitation into action), or how much he desired to provide whatever assistance might be necessary during the commission of the offense.

The Model Penal Code drafters’ push to replace what they considered to be formalistic rules with simpler, more straightforward standards that allowed for an individualistic assessment of culpability—i.e., dangerousness—must be seen in light of their general treatmentist vision.  A treatmentist approach to criminal law will have little use for detailed rules of any kind, antiquated or not.  Ultimately, criminal law doctrine as a whole threatens to obscure the expert diagnosis of the dangerousness and penological needs of each criminal deviant.  The ascription of criminal liability by the fact finder (in American criminal law, the jury or the judge, or in the real world of plea bargains, the prosecutor) and even the assessment of a criminal sentence (by the judge or, once again, the prosecutor, in substance if not in form) can only provide a rough preliminary classification.  This initial categorization must be regularly reevaluated and fine-tuned by correctional experts, notably the parole board and other officials in the correctional system.  

It’s no surprise, then, that the Model Penal Code drafters were impatient with the common law’s distinction between principals and accomplices in terms of the defendant’s presence at the commission of the offense as well as with that between principals in the first and second degree.  After all, the latter distinction was recognized as a distinction without a difference, even before the Model Penal Code did away with it altogether.
  Already the common law drew no distinction—in procedure or punishment—between principals in the first and second degree.

The Model Penal Code’s failure to draw a categorical distinction between the punishment of principals and accessories also followed common law practice, though the rationale was novel.  The labels of principal or accomplice made no difference by themselves; the decisive question was not by what doctrinal route the offender came to be “guilty of an offense”—by committing it “by his own conduct” or by being “legally accountable” for another person’s proscribed conduct (by causing an “innocent or irresponsible person” to commit the conduct or by soliciting or facilitating another person’s conduct)—but how dangerous the defendant had proved herself to be throughhis conduct.

At the same time, the Model Penal Code did draw a distinction between principals and accomplices that the common law had not; unlike the common law, it differentiated between principals and accomplices in all cases, regardless of the classification of the offense as felony or misdemeanor (or violation, for that matter).
  Put another way, the Model Penal Code drafters saw no reason to limit the inquiry into accomplice liability to any particular type of offense.  
C. Liability of Principal and Accomplice

The Model Penal Code avoids the complications encountered by the common law’s procedural differentiation between principals and accomplices by doing away with the distinction between principal and accomplice for all purposes, including procedural ones.  It takes particular pains to emphasize that 
an accomplice may be convicted on proof of the commission of the offense and of his complicity therein, though the person claimed to have committed the offense has not been prosecuted or convicted or has been convicted of a different offense or degree of offense or has an immunity to prosecution or conviction or has been acquitted.


Still, the Model Penal Code drafters caution that abandoning the categorical bar against conviction of an accomplice in the face of the principal’s acquittal (or non-conviction) should not be confused with permitting conviction of an accomplice without proof that the offense was in fact committed by someone.  For without someone’s conduct satisfying the conduct element of the offense, that conduct could not be imputed to the accomplice.  Without imputed conduct, the accomplice would not satisfy each element of the offense and therefore would not be criminally liable.

A categorical abandonment of the categorical ban, however, may overstate the case.  Unless one were to rely exclusively on the inapplicability, or at least the limited applicability, of collateral estoppel to criminal proceedings, one would think it would matter on what ground the principal was acquitted, as a matter of substance, rather than of procedure.  If the alleged principal does not satisfy the objective or subjective elements of the offense the defendant is accused of soliciting or facilitating, then no “offense” has been committed for which the principal could be held criminal liable directly, or the accomplice indirectly.  The solicitor or facilitator, however, might be held criminally liable as a principal through indirect perpetration, if the alleged principal’s conduct can be classified as “innocent,” where innocence would mean the absence of any or all subjective offense elements.
   

If the principal is not criminally liable because his facially criminal conduct was not unlawful generally speaking—i.e., justified—then a person who solicits or facilitates his conduct should benefit from the same justification, subject to the usual rules about mistakes regarding the elements of a defense.  

If the principal instead escapes criminal liability because he was not responsible for his conduct—i.e., because he was excused—then the accomplice should not benefit from the principal’s defense, on the ground that excuses are personal to the individual actors, whereas justifications rest on general considerations of lawfulness in the face of the basic purposes of criminal law.  In fact, if the excused principal may turn out to be nothing but the putative accomplice’s “irresponsible” instrument who was caused by the latter to engage in criminal conduct.  In that case, the putative accomplice turns out to be a principal through indirect perpetration.

This differentiation among grounds of the principal’s acquittal—or, substantively speaking, among grounds for the absence of the principal’s lack of criminal liability—it must be said is only implicit in, or at least consistent with, the Model Penal Code.  It does not appear explicitly in the Code.  One reason for the Code’s lack of differentiation is the Code drafters’ rejection of a categorical distinction between justifications and excuses.  While the drafters acknowledged that a defense might be classified as a justification or an excuse, they viewed the distinction as precisely the sort of formalistic classification that obscured the substantive core of the analysis of criminal liability—i.e., the diagnosis of each defendant’s individual culpability or rather criminal dangerousness.  


The distinction between justification and excuse—or rather between unlawfulness (Rechtswidrigkeit) and guilt (Schuld)—is central to German criminal law doctrine.  The traditional analysis of criminal liability in German criminal law distinguishes sharply between offense elements (objective and subjective), justifications, and excuses.  Criminal liability attaches only to behavior that matches each offense element (and is therefore facially criminal) and is neither justified nor excused.
  


Given this tripartite scheme, German criminal law differentiates among grounds for the absence of the principal’s criminal liability that parallel those that are implicit in the Model Penal Code’s approach to accomplice liability.  According to the German Criminal Code, accomplice liability, in turn, attaches only to facially criminal and unjustified conduct.  In other words, if the principal’s act either did not match each offense element (i.e., was not facially criminal) or was justified (i.e., was not unlawful even though facially criminal), the putative accomplice is not criminally liable for having solicited or facilitated the principal’s act.  Yet, if the principal was merely excused, rather than justified, so that his act remains both facially criminal and unlawful, then the putative accomplice’s criminal liable remains unaffected. 

The Model Penal Code drafters’ commitment to tailoring peno-correctional treatment to each individual offender’s culpability motivates not only its categorical rejection of the categorical bar against convicting an accomplice after acquitting the principal.  It also explains their insistence that the principal may be “convicted of a different offense or degree of offense” than the accomplice.  Doctrinally, this result is achieved by basing accomplice liability on the imputation of the principal’s conduct to the accomplice.  Complicity is simply one way of holding one person “legally accountable” for “the conduct of another person.”  

Classifying a defendant as an accomplice does nothing more than to satisfy, in an indirect way, the conduct element of the offense in question.  Once the conduct element has been satisfied—directly by the principal, indirectly by the accomplice—principal and accomplice go their separate doctrinal ways, as we must evaluate for each individually, whether he satisfy the other subjective and objective aspects of any remaining offense elements, including attendant circumstances and, most importantly, the result.  Here it may turn out that the principal had a different mental state regarding the result element (e.g., death in homicide) than had the accomplice, leading to liability for different homicide offenses.  If the principal wished the victim dead but the accomplice merely thought death was a likely outcome of the principal’s act, the principal would guilty of murder and the accomplice only of manslaughter, and vice versa.  Similarly, if the principal hoped to kill the victim by hitting him with a shovel provided by the accomplice who merely wished to see the victim suffer a bump on the head, the principal would be guilty of murder but the accomplice only of assault, and vice versa.  

Once again, German criminal law likewise tailors to the culpability of each party to crime.
  Here differentiation among between the principal’s and the accomplice’s criminal liability, however, cannot turn on differences in mental states.  Unlike in American criminal law, German criminal law limits accomplice liability to intentional crimes.  (It should be noted, however, that this issue is not uncontroversial in American or German criminal law; some American courts and commentators argue against complicity in nonintentional crimes, while some German commentators argue for it.
)  The German Criminal Code explicitly limits accomplice liability to soliciting or facilitating another’s “intentional unlawful act.”  In the case of nonintentional—fahrlässige—offenses, German criminal law doesn’t distinguish between principal and accomplice; as in the case of treason and misdemeanors under the common law, all parties to a nonintentional crimes are treated as principals.  


It’s less clear whether accomplice liability must be limited to intentional crimes as a matter of theory, rather than as a matter of statute.  The Model Penal Code does not address the question directly.  American courts, however, have rejected the argument that intentionally soliciting or facilitating a nonintentional crime is a logical impossibility on the ground complicity pertains to the conduct element only.  There is nothing illogical, so the argument goes, about intentionally soliciting or facilitating conduct while at the same being merely reckless or even negligent with respect to the result element (say, death, in a homicide case).
D. Intent

Note another, more fundamental, similarity between the German and American law of complicity—both limit accomplice liability to intentional solicitation or facilitation.  Intention, however, is more broadly construed in German criminal law than it is in American criminal law, at least in the context of the law of complicity.  German criminal law distinguishes between two basic modes of culpability—intention (Vorsatz) and negligence (Fahrlässigkeit).  Intention (Vorsatz) encompasses—i.e., is said to manifest itself as—Absicht, dolus directus, or dolus eventualis.  The closest analogue to Absicht under the Model Penal Code is “purpose” (sometimes confusingly labeled “intention” in modern American criminal codes), defined as the conscious object to bring about a result or to engage in conduct, and awareness, belief, or hope that an attendant circumstance is present.  Dolus directus (direkter Vorsatz) is analogous to “knowledge,” defined as awareness that one is engaging in certain conduct or that an attendant circumstance is present, and practical certainty regarding the occurrence of a given result. 

Dolus eventualis (bedingter Vorsatz) has no obvious analogue in the Model Penal Code mens rea scheme.  If one emphasizes its subjective aspect, which requires indifference toward, or perhaps even acceptance of, the chance that a proscribed result might occur (or some other offense element be satisfied), dolus eventualis appears analogous to knowledge.  If one emphasizes its objective aspect, however, which requires the creation of a risk not rising to the level of virtual certainty, dolus eventualis appears analogous to “recklessness,” which the Model Penal Code defines as conscious disregard for a substantial and unjustifiable risk.

No matter how one looks at dolus eventualis, it is clear that it is not knowledge, or dolus indirectus, even though it may not quite be recklessness either.  Clearer still is that it is not purpose, or dolus directus.  Luckily, we don’t need to resolve this issue here since, under the Model Penal Code, only purpose will do; knowledge or recklessness (or, for that matter, negligence) will not.  Nor will dolus indirectus or dolus eventualis.  
There was much debate about requiring purposeful solicitation or facilitation among the drafters of the Model Penal Code, and among judges and commentators.  One side— led by Judge Learned Hand—insisted that requiring anything less than purpose would dangerously expand the scope of criminal liability.  The other side—represented by the Model Penal Code’s Chief Reporter, Professor Herbert Wechsler—just as strenuously insisted that requiring purpose would leave significant gaps in the coverage of criminal law, notably shielding the knowing solicitor or facilitator from accomplice liability.
  A clause that would have based complicity on mere knowledge was struck from the original draft of the Code’s complicity section.


So it’s purpose, then, that’s needed for complicity under the Code.
  The line between knowledge and purpose, however, may not be so hard to cross.  The law has long recognized various ways in which purpose can be inferred from knowledge in general, and in cases of complicity in particular.


That knowing assistance doesn’t qualify for complicity—i.e., for the imputation of one person’s conduct to another—doesn’t mean that it won’t be punished in modern American criminal law.  Unlike the Model Penal Code itself, some of the criminal code revisions it inspired inserted a separate offense of facilitation, which criminalizes the type of conduct captured by the deleted knowledge clause in the Model Code’s original complicity provision.  The New York Penal Law, for instance, provides that a “person is guilty of criminal facilitation in the fourth degree when, believing it probable that he is rendering aid . . . to a person who intends to commit a crime, he engages in conduct which provides such person with means or opportunity for the commission thereof and which in fact aids such person to commit a felony.”
  Note that the New York statute requires less than knowledge, but a belief in the probability of assistance.  At the same time, it limits facilitation to felonies.  Although it is categorized as an inchoate—or incomplete—offense, it betrays its origin in the law of complicity by requires the actual commission of the facilitated offense.

American criminal law, then, places stricter requirements on the mens rea for accomplice liability.  (Even if purpose can be inferred from proof of knowledge, purpose remains the required mens rea.  Moreover, dolus eventualis, the mens required under German criminal law, is broader than knowledge.)  As we’ve seen already, however, German criminal law at the same time limits the scope of accomplice liability by restricting it to intentional crimes.  
E. Attempt

Note also that the Model Penal Code, unlike German criminal law, permits the imposition of accomplice liability even on persons who attempt, but fail, to facilitate another’s criminal conduct.  Provided the putative facilitator acted with the requisite purpose, it makes no difference from the Model Penal Code’s treatmentist standpoint whether or not he succeeds in aiding the principal’s commission of the offense.  He is guilty of the substantive offense as an accomplice in either case and will be punished at the level of the principal (or at the level of a successful accomplice, for that matter).  There is no need to have recourse to the doctrine of attempt in such a case,
 not that it would make much of a difference in the end, given that attempts are punished at the level of the consummated offense,
 once again reflecting the Model Penal Code’s treatmentist focus on the diagnosis of each offender’s criminal dangerousness.

German criminal law, by contrast, punishes only attempted solicitation (of felonies only), and then as an attempt, rather than as a form of complicity.
  (In fact, the non-punishability of attempted facilitation is thought to follow, rather mundanely, from the explicit criminalization of attempted solicitation in the German criminal code.)  Attempts are subject to a discretionary punishment discount vis-à-vis the consummated offense; solicitors are punished at the level of the principal, in contrast to facilitators, who receive a mandatory discount.  Attempted solicitation thus may be punished at the level of consummated facilitation.

Under the Model Penal Code, attempted solicitation of an offense that is in fact committed would be punished under accomplice liability (since the definition of solicitation includes the attempt to solicit).
  Moreover, attempted solicitation of an offense that is not committed is punishable as “solicitation,” an inchoate offense separate from attempt, but like attempt punished at the level of the object offense.
  

Note, however, that attempt is defined differently in American and in German criminal law.  The differences are familiar: German criminal law requires Vorsatz, which includes dolus eventualis; American criminal law requires purpose, which doesn’t include dolus eventualis.  Once again, however, the statement that American criminal law requires purpose requires qualification.  The Model Penal Code requires purpose with respect to one’s conduct, with respect to the proscribed result, it requires purpose or the belief that one’s conduct will cause the result without more; and with respect to attendant circumstances, it requires merely the belief that they exist (thus criminalizing so-called impossible attempts, doing away with the traditional common law defense of legal impossibility).  

The decision to expand accomplice liability to attempts at facilitation or solicitation is not quite as momentous as it might appear at first glance, however.  Under the German system (as well as under the common law scheme) attempts at complicity take little to succeed, so that the class of cases that qualify as attempted, but no consummated, facilitation or solicitation is rather small.  It’s so easy to satisfy the causation requirement for accomplice liability because causation is present as long as one’s conduct of solicitation or facilitation was a contributing—though not a necessary, but-for—cause of the principal’s perpetration of the offense.  (It’s a different question, under both systems, whether the principal’s conduct in turn is sufficiently causally connected to the proscribed result; there, the standard requirements of causation apply.)
F. Conspiracy

While the Model Penal Code drafters were eager to abandon many traditional doctrinal distinctions, they worked hard to retain and sharpen others.  Anglo-American courts had struggled for a long time to differentiate complicity from conspiracy, classifying both vaguely as forms of “group liability,” occasionally treating one as synonymous with the other while at other times inferring one from the other, notably complicity from conspiracy.  Combined with the rule that the conspiracy to commit a crime could be punished alongside with, and even more harshly than, the commission of the crime, the practice of deriving complicity from conspiracy could dramatically increase a defendant potential, if not actual, criminal punishment.  


The Model Penal Code instead strove to draw a clear distinction between complicity and conspiracy.  Complicity was indirect liability for an offense through the imputation of the principal’s conduct.  Conspiracy instead was direct liability for the agreement to commit an offense.  Complicity required the commission of the offense.  Conspiracy did not.  In case the object offense of the conspiracy was committed, and the principal’s conduct could be imputed to another person under the rules of accomplice liability, so that the prerequisites for conspiracy and complicity were met, the conspiracy merged into the substantive offense; a person could be charged with both offense, but only convicted of one.
  

The Model Penal Code emphatically rejects the so-called Pinkerton rule, according to which every party to a criminal agreement would also be liable as an accomplice for another’s commission of any reasonably foreseeable criminal act committed in furtherance of the agreement.
  At the same time, the Model Penal Code drafters clarified that criminal liability for conspiracy could only attach to agreement to commit criminal acts, not acts that were merely “corrupt, dishonest, fraudulent, or immoral,” though not criminal.

This is not the place to engage in a detailed comparison of the treatment of criminal agreements in U.S. and German law.
  Suffice it to say that it is an oversimplification to say that the mere agreement to commit a crime is punishable only under the former.  The German Criminal Code treats the agreement to commit a crime, including so-called unilateral agreement and uncommunicated solicitations as a form of attempted complicity.
  Criminal agreements and solicitations, however, are punishable only if their object offense is a felony; the Model Penal Code, by contrast, criminalizes conspiracy (and solicitation) to commit lesser offenses as well.

Also unlike the Model Penal Code, but like all cases of attempt, the German Criminal Code provides for lesser punishment of conspiracy and solicitation as compared to the punishment for the object offense.  At the same time, the German Criminal Code—unlike the Model Penal Code—does not require the commission of an overt in furtherance of the agreement.  The (apparent or actual) agreement is enough.
G. Post-Offense Assistance

As in the German scheme, and the later common law scheme, those who aid the principal after the commission of the offense are not treated as accomplices, but rather are subject to a range of offenses collected in an article of the Model Penal Code’s special part, entitled “Obstructing Governmental Operations; Escapes” (art. 242), which besides Aiding Consummation of Crime and Escape includes: Obstructing Administration of Law or Other Governmental Function, Resisting Arrest or Other Law Enforcement, Hindering Apprehension or Prosecution, Compounding, and Bail Jumping.  

Aiding Consummation of Crime is defined as “purposely aid[ing] another to accomplish an unlawful object of a crime, as by safeguarding the proceeds thereof or converting the proceeds into negotiable funds.”  The latter clause is a modest precursor of the federal money laundering statutes enacted in the mid-1980s at the height of the War on Drugs, which criminalize—among other things—engaging in financial transactions involving funds derived from certain types of criminal activity (including, among many others, drug offenses).   Knowledge that the funds were illegally derived in some way is sufficient; a purpose to aid is not required, nor is knowledge of the funds’ specific criminal source.  

Unlike in German criminal law, money laundering in U.S. law is regarded primarily as a weapon in the War on Drugs, rather than as an attempt to obstruct justice by covering one’s monetary tracks.  Money laundering not only dramatically increases the penalties for drug dealers, but also conveniently sweeps up those who do business with drug dealers without necessarily having any stake in the drug venture itself.  By threatening minor players on the fringes of the drug operation with severe penalties, money laundering—much like RICO—provides U.S. prosecutors with a powerful tool to extract cooperation from the less culpable in exchange for a more lenient sentence.  U.S. money laundering statutes have been applied to a realtor who helped a drug dealer buy a house
 and to a pair of interior decorators who helped a drug dealer choose carpets.
  These defendants were charged with, and then convicted of, money laundering; presumably many others, perhaps still more tangential to the drug trade, were merely threatened with money laundering charges and relented by giving prosecutors whatever assistance they could, if any.

Among the other offenses defined in the same chapter of the Model Penal Code, compounding is perhaps most closely related to providing post-offense assistance.  It’s defined as “accept[ing] or agree[ing] to accept any pecuniary benefit in consideration of refraining from reporting to law enforcement authorities the commission or suspected commission of any offense or information relating to an offense.”
  


Aiding Consummation of Crime and Compounding are both punished less severely than the commission of the offense itself, either directly as principal or indirectly as accomplice.  The former is punished as a third degree felony if the substantive offense is a first or second degree felony and as a misdemeanor in all other cases; the latter is punished as a misdemeanor in all cases.


Differentiating those who aid the principal after the commission of the offense from those who aid or solicit him before and during its commission makes doctrinal sense from the Model Penal Code’s perspective, as well as from that of German criminal law.  The accomplice’s criminal liability derives from the imputation of the principal’s conduct to him because of his facilitation or solicitation.  The post-offense aider, however, can neither facilitate nor solicit.  Moreover, he cannot facilitate or solicit, or otherwise affect, the commission of the offense, because the commission has already occurred.  (This is not to say, however, that the pre-offense offer of post-offense aid may not be grounds for accomplice liability, insofar as it represents a purposeful facilitation.)  

For the same reason, he bears no causal responsibility for the commission of the offense; his conduct doesn’t even rise to the level of a contributory cause.  The liability of the post-offense aider instead is based on the assistance he provides to the actor, rather than on his contribution to the commission of the act.  The Model Penal Code captures the post-offense aider’s distinctive position by defining his conduct not as “promoting or facilitating the commission of the offense,” but as “aiding another” not to commit a crime, but “to accomplish an unlawful object of a crime.”



The lesser punishment of the post-offense aider and compounder vis-à-vis the principal, and most notably the accomplice who receives no punishment discount, is—once again—explained in terms of criminal dangerousness.  In the Model Penal Code drafters’ view, the post-offense aider is thought to manifest a lower level of criminal dangerousness than the principal, whose dangerousness manifests itself straightforwardly in the commission of the offense, and the accomplice, whose dangerousness manifests itself through his purposeful attempt to facilitate or solicit the offense, regardless of whether that attempt in fact contributes to the offense’s commission or not.
H. Renunciation

Both systems also recognize renunciation (or “abandonment”) as a defense in complicity cases.  Under the Model Penal Code, the putative accomplice must “terminate his complicity prior to the commission of the offense”; he also must “wholly deprive[] it of effectiveness in the commission of the offense” or “give[] timely warning to the law enforcement authorities or otherwise make[] proper effort to prevent the commission of the offense.”  The German Criminal Code similarly provides that accomplice liability is not present where the defendant “voluntarily prevents” the completion of the offense; his “voluntary and earnest”—though unsuccessful—efforts at prevention will suffice if the offense is not committed, but no thanks to his preventive efforts, or the offense is committed, but no thanks to his previous participation.
  

In cases of attempted complicity, the German Criminal Code grants a defense to anyone who “voluntarily abandons the attempt to solicit another to commit a felony and diffuses any danger that the other commits the offense.”
  (Attempted facilitation isn’t punishable under the German Criminal Code in the first place, thus obviating the need for a defense.  Similarly, the provision makes reference only to renouncing attempts to solicit a felony because attempts to solicit other offenses aren’t punishable to begin with.)  Attempted complicity under the Model Penal Code isn’t treated as an attempt, but as a form of consummated complicity, thus accounting for the fact that the Model Penal Code frames renunciation only as a defense to complicity liability itself, rather than to a charge of attempted complicity.
I. Inevitability

Inevitability likewise is a defense against accomplice liability in both systems.  The Model Penal Code explicitly provides that accomplice liability does not attach where the defendant “is a victim” of the offense he solicited or facilitated or “the offense is so defined that his conduct is inevitably incident to its commission.”
  

German criminal law doctrine has reached a similar result without an explicit statutory provision to this effect, although the scope of the “necessary complicity” defense is somewhat controversial.
  Typical examples here include bribery, prostitution, incest, or adultery, all offenses that involve two persons, each of whom may technically be said to be both principal and accomplice vis-à-vis the other, at the same time (so that the briber is the bribee’s accomplice, as the bribee is the briber’s).  

Taking a broad view of the Model Penal Code rule, the New York Court of Appeals read an analogous provision in the New York Penal Law as barring criminal liability for complicity in drug possession where the defendant was liable for distributing the very drugs he was charged with possessing as an accomplice, reasoning that “in the vast majority of cases, a ‘sale’ is ‘necessarily incidental’ to the possession of narcotics.”

7. Conclusion


The Rome Statute’s provision on complicity is framed so broadly that it is not obviously incompatible with either the German or the American approach to accomplice liability, though the American approach would appear to be a better fit.  There is the familiar list of principals, making specific reference to co-perpetrators (Mittäter).
  The section mentions two types of complicity—solicitation and facilitation—both requiring purpose, explicitly in the latter case, implicitly in the former.
  Purpose is undefined anywhere in the Rome Statute; if it is to be treated as synonymous with “intent,” however, then it would appear not to include dolus eventualis since having “intent” is defined as “meaning” to engage in conduct and “meaning” to bring about a result or being “aware that it will occur in the ordinary course of events.”
  Post-offense assistance is not covered, either under the rubric of accomplice liability or as a separate offense.

No attempt is made to differentiate categorically between principal and accomplice, not to mention among different types of principal or accomplice.  A principal simply is a person who “[c]ommits” the crime, either “as an individual, jointly with another or through another person.”  Here the provision resembles the Model Penal Code more closely than it does German criminal law, which turns to the concept of Tatherrschaft, or the common law, which differentiates in terms of presence at the commission of the offense.


There also is no provision granting a mandatory, or discretionary, punishment discount to facilitators, nor is accomplice liability explicitly limited to intentional offenses (although this point may be moot as a practical matter insofar as all international crimes require intention).  Renunciation (i.e., abandonment) is recognized as a defense in attempt cases in general, without special mention of the problem of attempted facilitation.
  Inevitability is not mentioned, although this omission too may say more about the nature of international crimes than about the Rome Statute’s approach to accomplice liability.

In the end, while both the German and the American approach to complicity are compatible with the sketchy treatment of the subject in the Rome Statute, neither is obviously more suitable for international criminal law.  The Model Penal Code’s wholehearted commitment to a once orthodox, but long since disfavored, treatmentist ideology focused on the identification and elimination of human dangers may disqualify is troubling and anachronistic.  The German complicity scheme is similarly hampered by its ultimate grounding in similarly outdated, and significantly more obscure ontological enthusiasms about the being of actness.  The vague and underjustified concept of act dominion (Tatherrschaft) provides no greater doctrinal guidance than the infamously nebulous notion of presence, which the Model Penal Code was right to abandon.  At the same time, the Model Penal Code provides little guidance of its own, leaving the differentiation of peno-correctional treatment to the post-conviction stage, at sentencing and, most important, during the correctional process itself.  Here one might think that sentencing guidelines could prove useful; the U.S. Sentencing Guidelines’ treatment of the distinction among various levels of participation in crime, however, is disappointingly perfunctory.


International criminal law must find its own way in the doctrine of accomplice liability.  Domestic approaches to the problem of complicity can only be of limited help as international criminal law struggles to resolve the tension between a broader view of accomplice liability urged by the enormity of the crimes involved, on the one hand, and the push for a more circumspect view of accomplice liability that reflects the persistent legitimacy deficit of international criminal law, on the other.  The law of complicity by its very nature teeters on the brink of descending into punishment for status rather than conduct, for character rather than behavior, and for a criminal intent rather than for a criminal act, stretching the legality principle to its limits—and perhaps beyond.  These concerns are only magnified in international criminal law, where the urge to punish matches the egregiousness of the harm.
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� On this subject, see the essay by Robert Weisberg in this issue; see also G. Fletcher, ‘Is Conspiracy Unique to the Common Law?’, 43 American Journal of Comparative Law (1995) 171 ff. (reviewing E. Grande, Accordo criminoso e conspiracy: Tipicità e stretta legalità nell’analisi comparata (1993)).


� Cf. also the provision StGB § 129 (formation of criminal organizations).


� 


� 


� The section also provides for an affirmative defense (upon which the defendant would bear the burden of production, see MPC § ____), where “the pecuniary benefit did not exceed an amount which the actor believed to be due as restitution or indemnification for harm caused by the offense.”


� In a nutshell, the punishment ranges under the Model Penal Code are as follows.  1st degree felony: minimum between 1 and 10 years, maximum life, fine up to $10,000; 2d degree felony: minimum between 1 and 3 years, maximum 10 years, fine up to $10,000; 3d degree felony: minimum between 1 and 2 years, maximum 5 years, fine up to $5,000; misdemeanor: maximum 1 year, fine up to $1,000.  See MPC § 1.04 & chs. 6 & 7.  The sentencing provisions of the Model Penal Code have not been particularly influential.  They are currently undergoing revision.  See ‘Symposium, Model Penal Code: Sentencing’, 7 Buffalo Criminal Law Review (2003) 1 ff.


� StGB § 24(2).


� StGB § 31(1).  The renunciation provision in the German Criminal Code also addresses attempt cases under StGB § 30(2) (conspiracy):  a defendant who has declared his willingness to commit an offense must renounce his plan to commit it, while a defendant who has agreed to commit an offense or accepted another’s offer to commit it must prevent its commission.  Id. § 31(2) & (3).


� Model Penal Code §§ 2.06(6)(a) & (b).


� See Jescheck-Weigend 5th 697-99.


� People v. Manini, 79 N.Y.2d 561 (1992).  German criminal law would reach the same result, but for different reasons having to do with the legal good (Rechtsgut) safeguarded by each provision.  On the concept of Rechtsgut, see M. Dubber, ‘Theories of Crime and Punishment in German Criminal Law’, 53 American Journal of Comparative Law (forthcoming 2006).


� Art. 25(3).


� Art. 25(3)(b) & (c).


� Art. 30(2).


� Art. 25(3)(f).


� U.S.S.G. §§ 3B.1.1 (“aggravating role”) & 3B1.2 (“mitigating role”).
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